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Annex IV

Report of the Coordinator to the fourth session of the
Ad Hoc Committee

I. Introduction

1. On 24 August, the Chair of the Ad Hoc Committee invited Ambassador Don
MacKay (New Zealand) to coordinate informal discussions on the text of a draft
convention. The Chair read a statement outlining the methodology for holding
informal discussions (see annex III).

2. Informal meetings were held from 30 August to 3 September. Draft articles 4, 5,
6, and 7 were discussed.

3. Discussions were held with the aim of clearing up as many of the issues
concerning the draft articles as possible. Where agreement was reached, it was on the
understanding that it was without prejudice to delegations’ ability to reconsider the
draft articles under discussion at a later stage.

4. The text of draft articles 4 to 7 as they stand at the end of the meeting will be
posted on the United Nations Enable web site for the consideration of delegations
intersessionally.

5. Discussion of the titles of the draft articles was deferred until a later date,
pending agreement on whether they should remain in the final text or exist merely as
working titles to facilitate negotiations.

6. In order to maintain the momentum of the informal discussions, the Coordinator
recommended that informal discussions on draft articles 1 to 15 continue at the next
session of the Ad Hoc Committee.

II. Summary of discussions on draft article 4

7. There was general agreement on the following points for draft article 4:

» The Ad Hoc Committee should consider the placement of draft articles 4, 5 and 7
in relation to each other at a later stage.

* Draft article 4 should include the wording of article 4 of the Convention on the
Rights of the Child. The precise wording of the paragraph was referred to the
facilitator’s group on this draft article, led by Gustavo Ainchil (Argentina), for

further work.
« Draft article 4 should include the concept of progressive realization of economic,

social and cultural rights, balanced by the need to implement immediately those
obligations that are capable of immediate implementation.

 Non-discrimination is not subject to the doctrine of progressive realization.

8. There was also a substantive discussion on the possibility of including a
provision on remedies either in draft article 4 or draft article 9. While there was some
support expressed for this, further discussion is required before the issue can be
referred to the Facilitator’s group.
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Paragraph 1

9. There was general agreement that the elements contained in draft articles

13 (d), 19.2 (e), 20 (c) and 21 (f) should be consolidated in subparagraph 1 (f) and a
new subparagraph 1 (g). The Facilitator’s group was mandated to work on the precise
wording of this proposal.

Paragraph 2
10. There was general agreement that:

« The elements in draft articles 5.2 (d), 6 (c), 18 (c¢), 19.2 (g) and 21 (m) should be
consolidated generically in paragraph 2.

« The ultimate placement of paragraph 2 should be discussed at a later stage, along
with the other articles related to implementation and monitoring.

« The question of consultation with families and others could not be resolved in the
context of draft article 4 but could be considered under other specific articles or
under the preamble.

III. Summary of discussions on draft article 5

11. There was general agreement on a number of points concerning draft article 5 as
set out below.

Paragraph 1

12. Subparagraph 1 (a) should reflect the text prepared by the Working Group, but
with the addition of “and to foster respect for their rights” at the end of the sentence.
Various formulations of this phrase were proposed, and these were referred to the
Facilitator’s group on this draft article, led by Ambassador Rowe (Sierra Leone), for
refinement.

13. Subparagraph 1 (b) should reflect the text prepared by the Working Group, but
with the addition of the words “in all areas of life” at the end of the sentence.

14. Subparagraph 1 (c) should be redrafted to read:

“Promote awareness of the capabilities and contributions of all persons with
disabilities, and that as members of society they share the same rights and
freedoms as all others, and in a manner consistent with the overall purpose of this
Convention.”

The meeting recognized that further fine-tuning of the paragraph was needed, and it
was referred to the Facilitator’s group for further discussion.

Paragraph 2

15. Paragraph 2 contained much repetition of paragraph 1 and could either be
streamlined or deleted. In either case, several delegations considered that the
references to public awareness campaigns and the promotion of awareness in all
children and the education system were valuable. They considered that they should be
retained in either a streamlined paragraph 2 or in paragraph 1. The Coordinator
referred this issue to the Facilitator’s group.
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IV.

16. Should paragraph 2 be deleted, subparagraph 2 (c) should be retained and moved
into paragraph 1 to become paragraph 1 (d).

17.  The Coordinator also asked the Facilitator’s group to elaborate general language
on training, without prejudice to decisions on its inclusion and ultimate placement in
the text.

Summary of discussions on draft article 6

18. There was general agreement on the following points for draft article 6:
* There should be a provision in the convention on this topic.

 This should be a separate article and not merged with draft article 25 on
monitoring.

* The article should be in the section of the convention concerned with
implementation and monitoring (possibly in a chapter on those topics). Its
ultimate placement was not resolved and some delegations expressed the
preference that it remain in the earlier part of the convention.

« The text should be streamlined to read:

“Where necessary, States parties undertake to collect appropriate
information to enable them to formulate and implement policies to give
effect to this Convention. The process of collecting and maintaining this
information should:

(a) Comply with legally established safeguards to ensure
confidentiality and respect for the privacy of persons with disabilities,
including legislation on data protection;

(b) Comply with internationally accepted norms to protect human
rights and fundamental freedoms;”

» The concept of compliance with the international standards and ethical principles
of statistics, as suggested by Landmine Survivors Network, but without listing
the elements involved in that concept, should be included. It is possible that
briefer wording along the lines of general comment 5 of the Convention on the
Rights of the Child, which sets out the objective without being too prescriptive,
would suffice. This was referred to the Facilitator’s group, led by Leslie Gatan
(Philippines).

» A number of delegations raised the importance of the use to which the data might
be put. To avoid unbalancing the text, the Coordinator asked two delegations to
draft a briefer formulation for a possible paragraph 2, covering a number of
issues not covered in paragraph 1.



A/59/360

V. Summary of discussions on draft article 7

Paragraph 1

19. There was general agreement on the substance of paragraph 1, as well as on the
addition of one footnote and the referral of a drafting matter to the Facilitator’s group
on this draft article, led by Stefan Barriga (Liechtenstein).

20. The text was generally agreed as follows:

“States parties recognize that all persons are equal before and under the law and
are entitled without any discrimination to the equal protection and equal benefit
of the law. States parties shall prohibit any discrimination on the basis of
disability and guarantee to all persons with disabilities equal and effective
protection against discrimination. States parties shall also prohibit any
discrimination and guarantee to all persons with disabilities equal and effective
protection against discrimination on any other grounds.?

21. The Facilitator’s group is to consider whether it would be useful to combine the
second and third sentence of paragraph 1 without altering their substance.

Paragraph 2 (a)

22. There was general agreement to use the following text, which borrows from the
last part of article 1 in the Convention on the Elimination of All Forms of
Discrimination against Women (two footnotes were also agreed on):

“(a) For the purpose of the present Convention, the term ‘discrimination on
the basis of disability’ shall mean any distinction, exclusion or restriction® which
has the purpose or effect of impairing or nullifying the recognition, enjoyment or
exercise, on a basis of equality with others, of all human rights and fundamental
freedoms in the political, economic, social, cultural, civil or any other field.”c

Paragraph 2 (b)
23. The text was generally agreed as follows:

“(b) Discrimination shall include all forms of discrimination, including
direct and indirect discrimination.”

24. Some drafting issues may need to be addressed later in relation to whether to
amalgamate subparagraphs 2 (a) and (b). '

The list of other grounds for discrimination outlined in the working
group text has been deleted. A number of delegations would like to look
again at this list in the context of the preamble; in particular, subparagraph
(m) covers similar matters. It was agreed that the list should be consistent
with existing human rights treaties.

b A'number of delegations wished to include here the phrase “or denial of
reasonable accommodation”.
c A number of delegations would like to include other aspects within the

definition, such as those found within the Inter-American Convention.
Particular aspects raised were: record of disability; condition relating to
previous disability; or perception of disability, whether past or present.
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Paragraph 3

25. It was generally agreed that existing paragraph 3 had a high risk of being
misinterpreted. It was agreed to delete paragraph 3 and to add a footnote to the draft
article.

26. The text of the footnote was agreed as follows:

“Note: A number of delegations were of the view that there should be a reflection
of general comment 18 of the Human Rights Committee, as follows: ‘not every
differentiation of treatment will constitute discrimination, if the criteria for such
differentiation are reasonable and objective and if the aim is to achieve a purpose
which is legitimate under the convention’.”

Paragraph 4

27. There was general agreement to use the text set out below as a basis for
paragraph 4, with two new footnotes, and to retain footnote 27 of the Working Group
draft text. There was also acknowledgement of the need for further drafting
consideration and discussion on the placement of the definition, either here or within
the definitions section of the draft convention. The text was generally agreed as
follows:

“dStates parties undertake to take all appropriate steps to ensure that reasonable
accommodation is provided; ‘reasonable accommodation’ to be defined as
necessary and appropriate modification and adjustments not imposing a
disproportionate burden,® where needed in a particular case, to ensure to persons
with disabilities the enjoyment or exercise on a basis of equality with others of
all human rights and fundamental freedoms.?

d A preceding phrase that was proposed, and a corresponding one in the
Working Group draft, was deleted, which some delegations wish to consider

further.
e A number of delegations expressed reservations about the phrase

“disproportionate burden”.
f Footnote 27 in document A/AC.265/2004/WG.1 to be inserted here.
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Annex II

Report of the Coordinator to the fifth session of the

Ad Hoc Committee

Report of the Coordinator to the Ad Hoc Committee

1. Informal meetings were held from 24 January to 4 February on draft Article 7(5), 8,

a new 8bis, 9, a new 9bis, 10, 11, 12, a new 12bis, 13, 14, and 15.

2. The informal meetings generally used the Working Group draft convention as the
basis of discussion, taking into account texts and proposals made during previous

meetings, as contained in the compilation document.

3. Discussions were held with the aim of clearing up as many of the issues concerning
the draft articles as possible. This report indicates where there was general agreement on
language, and where there remains a divergence of views that will need to be resolved at
a subsequent meeting. Where general agreement was reached, it was on the clear
understanding that it was without prejudice to delegations’ ability to reconsider the draft

articles at a later stage when the shape of the overall convention becomes clear.

Draft Article 7, paragraph 5

4. Following extensive discussion of draft Article 7(5), there was general agreement
that the phrase “measures aimed at accelerating de facto equality of persons with

disabilities shall not be considered discrimination” should remain in the text. There was,
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however, no agreement on whether the word “measures” should be qualified by an

adjective such as “special” or “positive”, and if so, which adjective would be preferable.

5 There was also general support that the phrase “as defined in this Convention”

should be replaced with the phrase “on the basis of disability”.

. 6 The retention of the phrase “separate standards” was dependent on resolution of
linguistic and substantive questions. There was no agreement reached on how the phrase
about discontinuing special measures should be worded. The Coordinator referred these
last two phrases to the facilitator (Stefan Barriga, Liechtenstein) for further work with

delegations.

7  Reflecting the discussions, draft Article 7 paragraph 5 reads:

5. [Special/positive] measures aimed at accelerating de facto equality of persons with
disabilities shall not be considered discrimination on the basis of disability, [but shall
in no way entail as a consequence the maintenance of unequal or separate standards];
[those measures shall be discontinued when the objectives of equality of opportunity
and treatment have been achieved/those measures should be discontinued when they

are no longer justified in light of the objectives of equal opportunity and treatment.]

Draft Article 8

8.  There was agreement in the Committee that there should be an article on the right
to life in the Convention, and there was broad support for it to be based on the Working
Group draft text. There was general agreement to add to the draft Article the words “on

an equal basis with others”.
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9. Some dfalegations proposed broadening the draft Article to include situations of risk,
such as natural disaster, armed conflict and foreign occupation. Other delegations,
however, had difficulty with this, and supported a more streamlined approach.
Following an extensive discussion, there was general agreement to following the more
streamlined approach in the Working Group text, but also to include elsewhere in the
Convention a protection for Persons with disabilities in times of public emergency or
situations of risk. Such a protection could be included in a new draft Article 8bis,

although with the understanding that its ultimate placement could be considered later.

10. Other proposals were made to elaborate or extend draft Article 8 of the

Working Group text.

11  With these differing views in mind the Coordinator proposed the following wording

for Article 8:

States Parties reaffirm that every human being has the inherent right to life and shall
take all necessary measures to ensure its effective enjoyment by persons with

disabilities on an equal basis with others.

Draft Article 8bis

12. Draft Article 8bis would cover the broader obligation of States Parties to preserve
the safety of persons with disabilities. Taking into account the discussion on draft
Article 8, the Coordinator proposed the following wording for the consideration of the

Committee:
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[States Parties recognise that in situations of risk to the general population persons
with disabilities are especially vulnerable and shall take all feasible measures for their

protection.] 1

13. The phrase “all feasible measures” is drawn from Article 38(4) of the Convention

on the Rights of the Child.

14. There was a divergence of views on whether the wording of draft Article 8bis
should be further elaborated to include specific instances of “situations of risk”. The
issue was referred to the facilitator (Eduardo Calder6n, Ecuador) for more work with

delegations.

Draft Article 9

15. There was general agreement in the Committee to restructure draft Article 9 around
the text proposed by the facilitator (Rebecca Netley, Canada) following informal
discussions. There was general agreement that the issues contained in paragraphs (d), (e),
and (f) from the Working Group draft text, which are not dealt with in the facilitator’s

proposal, should be addressed in other articles in the Convention.

16. The Committee also noted a proposal for the provision of an effective remedy
where the rights and freedoms in the convention are violated, and agreed to return to it at

a later point.

1 An additional proposal was made by the facilitator in the context of discussion under draft Article 12(3).

That proposal read: “Special attention shall be paid to measures reflecting particular vulnerability of
persons with disabilities in situations of emergency, inter alia during armed conflicts or foreign
occupation.” The proposal was not discussed, on the understanding that the Committee would return to it
in the context of discussions under draft Article 8bis.
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Paragraph 1

17 There was extensive discussion on draft Article 9(1). There was general agreement
to use paragraph 1 of the text developed by the Facilitator following informal

discussions (based on paragraph (a) of the Working Group draft), amended to read:

1. States Parties reaffirm that persons with disabilities have the right to recognition

everywhere as a person before the law.
Paragraph 2 chapeau

18. There was no general agreement on the wording of the chapeau of the second
paragraph, including the meaning of “legal capacity”. Some delegations expressed their
concern over the wording of “legal capacity”, and if this wording needed to be used, it
should be translated into native languages and interpreted accordingly. Individual
delegations will need to consider intersessionally the current wording, based on the
facilitator’s proposal. The Committee will also need to consider whether to retain the
phrase “or the capacity to act”, which is not used in comparable articles in other
conventions, such as the Convention on the Elimination of Discrimination against

Women.

19. The Committee noted that the phrase “to the extent possible”, is intended to refer to
the extent that resources are available, and not to the extent of the capacity of persons

with disabilities.

20. The text that delegations should consider for the next session of the Committee is

as follows:
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States Parties shall recognize that persons with disabilities have [legal capacity]2 on
an equal basis with others in all fields and shall ensure, to the extent possible, that

where support is required to exercise [that capacity] [the capacity to act]:
Paragraph 2(a)
21 There was general agreement in the Committee to paragraph 2(a), as follows:

The assistance is proportional to the degree of support required and tailored to the
person’s circumstances, that such support shall not undermine the legal rights of the
person and sh;zll respect the will and preferences of the person, and shall be free from
conflict of interest and undue influence. Where appropriate, such support shall be

subject to regular and independent review.
Paragraph 2(b)

22. There was no agreement in the Committee on paragraph 2(b). Some delegations
considered that there was no need for 2(b), as the issue was adequately covered within
the continuum of support outlined in paragraph 2(a). A separate and additional mention
in 2(b) might encourage its overuse by States Parties and undermine the concept of all
persons with disabilities having legal capacity and the concept of supported decision
making.  Other delegations, however, did want separate mention of personal
rei)resentation and the safeguards afound its use, although sovme felt that the language of

paragraph 2(b) was too specific.
23. The wording of paragraph 2(b) currently reads:

Where States Parties provide for a procedure, which shall be established by law, for the
appointment of personal representation as a matter of last resort, such a law shall

provide appropriate safeguards including regular review of the appointment and of

2 In Chinese, Russian, and Arabic, legal capacity means “legal capacity for rights”, rather than “legal
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decisions made by the personal representative by a competent, impartial and
independent tribunal. The appointment and conduct of the personal representative
shall be guided by principles consistent with this convention and international human

rights law.

Draft Article 9bis

24. During the discussion on draft Article 9, considerable support was expressed to
include, somewhere in the convention, language guaranteeing persons with disabilities
access to justice. Most delegations supported including the proposal in a separate article.
A number of delegations met informally to elaborate a proposal to include as a separate

draft Article 9bis:

States Parties shall ensure effective access to justice for persons with disabilities on an
equal basis with others, facilitating their effective role as direct and indirect
participants in all legal proceedings, including investigative and other preliminary

stages.

Draft Article 10

Paragraph 1

25. There was general agreement in the Committee for the Working Group text of

paragraph 1. There were, however, two areas where amendments were proposed.

26 Firstly, there was general agreement to delete “without discrimination based on
disability” in paragraph 1(a), and replace it with the addition to the chapeau of the phrase

“on an equal basis with others”.

capacity to act”.
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27. Secondly, some delegations proposed including the word “solely” or “exclusively”
before the words “on disability” in the phrase “in no case shall be based on disability” in
paragraph 1(b). One delegation proposed an alternative way of addressing the issue was
to add the words “in no case shall the existence of a disability justify a deprivation of
liberty” to the end of the paragraph. There was general agreement to use this proposal as
a basis for discussions, although some delegations needed to consider the text further.
Other delegations considered paragraph 1(b) was redundant, because it was essentially
an elaboration of sub-paragraph 1(a). The issues was referred to the facilitator

(Gaile Ramoutar, Trinidad and Tobago) for further discussion.
28. Following the discussion, the text of paragraph 1 currently reads:

1. States parties shall ensure that persons with disabilities, on an equal basis with

others:
(a) Enjoy the right to liberty and security of the person;

(b) Are not deprived of their liberty unlawfully or arbitrarily, and that any
deprivation of liberty shall be in conformity with the law, and in no case
shall [be based solely/exclusively on disability] [the existence of a

disability justify a deprivation of liberty].
Paragraph 2

29. There was general agreement in the Committee to delete the word “are” from the
end of the chapeau of paragraph 2 and add the words “have at least the following

guarantees”, and to add the words “to be” to beginning of each of subparagraphs (a) to
(D).

29bis. There was general support for a proposal that a non exhaustive list of the

various contexts in which deprivation of liberty may occur be inserted in the chapeau of
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paragraph 2. There was much support for the words “through a civil, criminal,

administrative or other process” to be inserted in the chapeau after the word “liberty”.

30. There was general agreement to add the words “and worth” after “dignity” in
paragraph 2(a), as used in the preamble to the Charter of the United Nations. There was
also general agreement to the proposal that the second part of paragraph 2(a) read:
“...and in a manner that respects their human rights, conforms with the objectives and

principles of this Convention, and reasonably accommodates their disability.”

31. There was general agreement to replace the words “adequate information in
accessible formats” with “adequate accessible information” in paragraph 2(b), and to add
the words “their legal rights and” before “the reasons for the deprivation of their liberty”.
There was also a proposal that the word “promptly” be inserted after “provided” at the
beginning of this paragraph, as used in Article 9(2) of the Covenant on Civil and

Political Rights.

32. The Coordinator proposed that for the time being the words “and a fair hearing,
including the right to be heard” be inserted in paragraph 2(c)(i) after the word “liberty”,
and that this paragraph would encompass the idea of an appeal process. There was
provisional agreement in the Committee to replace paragraph 2(c)(ii) with the words:
“seek review on an equal basis with others of the deprivation of their liberty, including

periodic review as appropriate”.

33. There was substantial support in the Committee for the concept contained in
paragraph 2(d), although two divergent views on its placement. The first view was to
have a shortened version of the Working Group text, which would read: “to be provided
with compensation in the case of deprivation of liberty contrary to this Convention”.
The second view would delete the paragraph and substitute it with a new stand-alone

paragraph 10(3), based on Article 9(5) of the Covenant on Civil and Political Rights, and
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which would read: “Any person with a disability who has been the victim of unlawful
deprivation of liberty shall have an enforceable right to compensation”. This issue was

referred to the facilitator for discussion with interested delegations.
34. Following the discussion, the text of paragraph 2 currently reads:

2. States Parties shall ensure that if persons with disabilities are deprived of their
liberty [through a civil, criminal, administrative or other process], they have at least

the following guarantees:

(a) To be treated with humanity and respect for the inherent dignity and worth of
the human person, and in a manner that respects their human rights, conforms with
the objectives and principles of this Convention, and reasonably accommodates
their disability;

(b) To be provided [promptly] with adequate accessible information as to their

legal rights and the reasons for the deprivation of their liberty;

(c) To be provided with prompt access to legal and other appropriate assistance

to:

(i) Challenge the lawfulness of the deprivation of their liberty [and to
receive a fair hearing, including the right to be heard] before a court or other
competent, independent and impartial authority (in which case, they shall be

provided with a prompt decision on any such action);

[(ii) Seek review on an equal basis with others of the deprivation of their

liberty, including periodic review as appropriate;]

[(d) To be provided with compensation in the case of deprivation of liberty

contrary to this Convention.]
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[3. Any person with a disability who has been the victim of unlawful deprivation of

liberty shall have an enforceable right to compensation.]

Draft Article 11
New paragraph 1

35.Several delegations pointed out that this draft Article lacked the important and
absolute prohibition on the use of torture that is contained in other human rights treaties.
Some delegations suggested that this problem should be rectified by including a new
paragraph 1, borrowing from the first sentence of Article 7 of the Covenant on Civil and
Political Rights. That sentence reads: “No one shall be subjected to torture or to cruel,
inhuman or degrading treatment or punishment.” There was general agreement in the
C_ommittee to that proposal, using the phrase “no person with disabilities”. The
Committee also agreed to add the first phrase from paragraph 2 of the Working Group
text, so that the paragraph accurately mirrors Article 7 of the Covenant on Civil and

Political Rights. The text of paragraph 1 of this draft Article currently reads:

1. No person with disabilities shall be subjected to torture or to cruel, inhuman or
degrading treatment or punishment. In particular, States Parties shall prohibit, and
protect persons with disabilities from, medical or scientific experimentation without the
Jfree and informed consent of the person concerned.

Existing paragraph 1

36.There was broad agreement in the Committee for the first paragraph of the Working

Group draft, which would become paragraph 2, and would read:

2. States Parties shall take all effective legislative, administrative, judicial,

educational, [medical/sanitary] or other measures to prevent persons with disabilities
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from being subjected to torture or cruel, inhuman or degrading treatment or

punishment.
Existing paragraph 2

37. here was broad agreement in the Committee for the substance of the second
paragraph of the Working Group draft. There was, however, a divergence of views over

two issues.

38.Firstly, there was a discussion over the phrase “free and informed consent”. Two
additions were suggested so that the phrase would become “free, informed, and clearly
expressed prior consent”. Some delegations thought that the existing phrase was well
understood in international human rights law, and the requirement that consent be prior
and clearly expressed were already implicitly included. The Human Rights Committee
took this view in General Comment number 20 on Article 7 of the Covenant on Civil and
Political Rights. Other delegations considered that because this Convention needed to be
tailored for persons with disabilities, a specific requirement that consentA be “clearly
expressed” could be necessary. The issue was referred to the facilitator (Carina

Martensson, Sweden) for further discussions.

39. Secondly, there was a proposal to add the phrase “or other form of” to the phrase
“medical or scientific experimentation”, so it would read “medical, scientific or other

form of experimentation”. This proposed wording was referred to the facilitator.

40. Finally, while there was general agreement in the Committee for the paragraph as a
whole, some delegations proposed amending the structure. All delegations agreed with
the phrase “States Parties shall prohibit, and protect persons with disabilities from,
medical or scientific experimentation without the free and informed consent of the
person concerned”. There was general agreement on the issue and principle of

protecting persons with disabilities from “forced interventions or forced



A/AC.265/2005/2

institutionalisation aimed at correcting, improving or alleviating any actual or perceived
impairment”, but the precise wording (including the meaning of “institutionalisation”
and “perceived” impairment) will need to be further considered as well as the placement
of such a provision. There was broad support, however, during the later discussion that

draft Article 12bis was the appropriate place for these issues to be resolved.

41. A further proposal was made to include in the draft Article a provision on
monitoring of institutions where persons with disabilities are placed. The Committee did

not discuss the proposal, and decided to return to it at a later stage.

Draft Article 12

42. After a number of delegations had commented on the repetitious language in Article
12 of the Working Group text, the Coordinator proposed that the Committee use the
facilitator’s text as a basis for discussion, on the understanding that it was very much a

work in progress.

43. There was also general agreement in the Committee that draft Article 12 needed to
focus on freedom from violence and abuse as a separate issue, with the right to free and
informed consent to interventions or treatment being dealt with in a separate draft

article 12bis.
Facilitator’s paragraph 1

44. There was general agreement to delete the phrase “and their families” from
paragraph 1 of the facilitator’s text, but some delegations proposed its insertion in

paragraph 2 after the words “persons with disabilities”.

45 There was also broad agreement that “women and girls” or “women and children”

were particularly vulnerable to violence and abuse, but no agreement about where and
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how a reference to this issue should be included. Interested delegations were invited to

confer about an appropriate way to deal with the issue.

46 The Committee considered a number of proposals for dealing with the list of forms
of violence and abuse in paragraph 13, although a consensus has not yet formed around
one of the options. Interested delegations were requested to work together with the

facilitator (Ivana Grollova, the Czech Republic) to resolve this issue.
47. Taking into account the discussions, paragraph 1 currently reads:

1. States Parties shall take all appropriate legislative, administrative, social,
educational and other measures to protect persons with disabilities both within and
outside the home, from [all forms of exploitation, violence and abuse.] [all forms of
harm, including...] [all forms of exploitation, violence and abuse, including
abandonment, violence, injury or mental or physical abuse, abduction, harassment,
neglect or negligent treatment, maltreatment or exploitation including economic and

sexual exploitation and abuse.]
Facilitator’s paragraph 2

48. There was general agreement on paragraph 2, although as with paragraph one, some
divergence of views on the need to mention families or caregivers of persons with
disabilities. Some delegations also took the view that the paragraph was not needed, as

it duplicated paragraph 1. The paragraph currently reads:

States Parties shall also take all appropriate measures to prevent violence and abuse

by ensuring, inter alia, appropriate forms of assistance and support for persons with

3 One option is to include a list of forms of violence, but to make it clear the list is not exclusive by
introducing it with the words “protection from all forms of harm, including:...” A second option is to
delete the list and replace it with the proposed formulation: “all forms of exploitation, violence and
abuse”. A third option is to use the wording from the second option, but to also include a detailed list of
forms of violence in the preamble.
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disabilities [and their caregivers], including through the provision of information and

education on how to avoid, recognize and report instances of violence and abuse.
Facilitator’s paragraph 3

49. Proposals to include the issue of persons with disabilities in situations of public
emergency were not discussed by the Committee, on the understanding that the
Committee would return to the them in relation to discussions on a separate draft Article

dealing with the issue. (See the discussion under draft Article 8bis.)
Facilitator’s paragraph 4

50. There was clear support expressed by the Committee for a paragraph on monitoring
of facilities and programmes used by persons with disabilities. There was also a certain

degree of support for adding the word “regular” in front of the word monitoring.

51. There was some discussion in the Committee on the scope of the paragraph. While
some delegations suggested widening the scope of the paragraph, there was general
agreement that it should not be widened so much that it incorporated services and
facilities used by persons with disabilities, but for use by the general popu_lation, such as
banks. The facilitator was requested to work with delegations to find appropriate

language on this point.

52. Following the discussion in the Committee, paragraph 4 would become paragraph 3,

and currently reads:

States Parties shall ensure that all facilities and programs, both public and private,
where persons with disabilities [live or access services separate from others], are
regularly and effectively monitored in coordination with civil society by independent
authorities, which include persons with disabilities and which make monitoring reports

available to public in order to prevent the occurrence of violence or abuse.



A/AC.265/2005/2

Facilitator’s paragraph §

53. There was general agreement in the Committee on paragraph 5, with some minor
reordering, as reflected below. There was also support expressed to add the words
“welfare”, “cognitive” and “worth” to the paragraph. Following the discussion,

paragraph 5 would become paragraph 4, and currently reads:

States Parties shall take all appropriate measures to promote the physical [cognitive]
and psychological recovery, rehabilitation and social reintegration of persons with
disabilities who are victims of any form of violence or abuse, including through the
provision of protection services. Such recovery and reintegration shall take place in an
environment that fosters the health [and welfare], self-respect, dignity [, worth] and

autonomy of the person.
Facilitator’s paragraph 6

54. There was general agreement in the Committee to paragraph 6. One delegation
suggested that the phrase “...and, as appropriate, judicial involvement” (which appears
in the Working Group draft) should be retained in the text. The general sense of the
Committee, however, was that this was implicit in the paragraph and did not need to be

spelled out.

55. One delegation suggested that the paragraph should also deal with prevention of
violence and abuse. Other delegations, however, considered that prevention was dealt
with elsewhere in the text and did not need to be repeated here. The concerned

delegations were asked to discuss the issue with the facilitator.

56. Following the discussions, the paragraph 6 would become paragraph 5, and

currently reads:



A/AC.265/2005/2

States Parties shall put in place effective legislation and policies to ensure that
instances of violence and abuse against persons with disabilities are identified,
investigated and, where appropriate, prosecuted and that protection services are

available in such cases.

Draft Article 12bis

57. Some delegations consider that involuntary medical treatment is tantamount to
torture, so should continue to be dealt with under draft article 11, as in the Working
Group draft. The majority of delegations, however, shared the sense that issues related
to the right to free and informed consent to interventions should be dealt with in a

separate article that focused solely on that issue.

Paragraph 1

58. There was general agreement in the Committee that the draft paragraph should
begin with a positive obligation on States Parties to protect the integrity of persons with

disabilities on a basis of equality with others. The paragraph would read:

1. States Parties shall protect the [physical and mental] integrity of persons with

disabilities on a basis of equality of others.
Paragraph 2

59. There was general agreement that the obligation that States Parties “shall protect
persons with disabilities from forced interventions or forced institutionalisation aimed at
correcting, improving or alleviating any actual or perceived impairment”, from draft

Article 11(2), should be moved to this draft Article.
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60. Some delegations suggested that the paragraph specifically list certain types of
interventions (such as sterilisation, abortion, or removal of organs). Some delegations

suggested that the issue was best dealt with in draft Article 14.

61. The paragraph would read:

2. States Parties shall protect persons with disabilities from forced interventions or
forced institutionalisation aimed at correcting, improving, or alleviating any actual or

[perceived]4 impairment.

Paragraph 3

62. There was general agreement in the Committee that the facilitator’s paragraphs lter,
1quat and 1quin (from the discussion on draft Article 12) should be merged and replaced

by a more general obligation.

63. While some delegations wished to retain paragraphs such as lter, quat and quin in
the article, other delegations considered that draft Article 9 already provides for
situations where persons with disabilities cannot exercise legal capacity. To repeat a
right to intervene without consent might risk undermining the presumption that persons
with disabilities have legal capacity to give free and informed consent, and could run

contrary to the spirit of the draft Convention.

64. Others delegations considered that if there was to be a provision on involuntary
treatment, it should provide for it to be conducted on a non-discrimination basis. That is,
rather than specify the grounds for involuntary intervention, the paragraph should
specify that rules on involuntary intervention (for example, in times of medical
emergency where obtaining consent is impossible) should be the same for all people,

regardless of whether they have a disability or not.

4 The precise wording of this paragraph, including the term “perceived” will need to be further considered
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65. There was some support for such a provision, and it was referred to the facilitator to

refine the drafting. The paragraph would read:

In cases of medical emergencies or issues of risk to public health involving involuntary

interventions, persons with disabilities shall be treated on an equal basis to others.
Paragraph 4

66. Some delegations proposed that the draft Convention should contain a provision
obliging States Parties to minimise the use of any exceptions to the right to free and
informed consent, and to provide safeguards, although not all agreed that the paragraph

was necessary. There was general agreement to consider the following proposal:
4. States Parties shall ensure that involuntary treatment of persons with disabilities is:
(a) Minimised through the active promotion of alternatives;

(b) Undertaken only in exceptional circumstances in accordance with
procedures established by law, and with the application of appropriate

legal safeguards;

(c) Undertaken in the least restrictive setting possible, and the best interests

of the person concerned are fully taken into account;

(d) Appropriate for the person and provided without financial cost to the

individual receiving the treatment or to their family.

by the Committee. See the discussion under paragraph 40 of this report.
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Draft Article 13

Chapeau

67. There was general agreement to bring the chapeau into line with other conventions
by adding the word “all” before the words “appropriate measures”; to replace the word
“and” after “opinion” with the words “including the right”, and to add the words “and

ideas” after the words “impart information”.

68. Following consultations by the facilitator (Omar Kadiri, Morocco), the Coordinator
proposed that the words “appropriate modes of communication...means of
communication” in the facilitator’s text be replaced with the words “sign languages, and
Braille, and augmentative alternative communication and all other accessible means,

modes and formats of communication of their choice”.

69. One delegation proposed adding to the draft article the concept of “freedom of
thought”. The Committee noted that freedom of thought was dealt with in a separate
Article from freedom of expression in the Covenant on Civil and Political Rights, and

the issue should be returned to at a later point.
70. The chapeau would then read:

States Parties shall take all appropriate measures to ensure that persons with
disabilities can exercise their right to freedom of expression and opinion, including the
Jreedom to seek, receive and impart information and ideas on an equal basis with
others and through sign languages, and Braille, and augmentative alternative
communication and all other accessible means, modes and formats of communication

of their choice including by:
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Paragraph (a)

71. There was general agreement that the facilitator’s text for this paragraph be used in

the text.

72. Some delegations, however, were concerned about the open-ended commitment of
resources that the phrase “public information” implied, if it was not qualified in some
way. There were a number of proposals in the Committee to address this concern.
Firstly, there were several proposals to qualify the word “public” in paragraph (a) with
phrases such as “publicly available”, or “official”. Secondly, there was a proposal to
begin the paragraph with the phrase “taking appropriate steps to”. Thirdly, there was a

proposal to add the words “on request”.

73. There was no general agreement to those proposals. Other delegations pointed out
that the qualifiers were not needed because systems and formats designed for
accessibility from the outset would not involve significant additional cost to

governments.
74. Following the discussion, paragraph (a) currently reads:

(a) [Taking appropriate steps to/Providing] [official/public/public official/publicly
available official] information [intended for the general public/that States Parties and
other public authorities provide to the general public] to persons with disabilities, [on
request,] in a timely manner and without additional cost for persons with disabilities,
and in accessible formats and | technologies appropriate to different kinds of
disabilities;

Paragraph (b)

75. The Coordinator proposed that the words: “Accepting and facilitating” be adopted

provisionally as the introductory phrase for paragraph (b). The Committee agreed that
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for the sake of consistency, the words “a variety of modes of communication” be
replaced for the time being by the words used in the chapeau, pending agreement on a

more concise formulation in the paragraphs in question.
76. Paragraph (b) would then read:

(b) [Accepting and facilitating] the use of sign languages, and Braille, and
augmentative alternative communication and all other accessible means, modes and
Sformats of communication of their choice by persons with disabilities in official

interactions;
Paragraph (c)

77. The Committee again provisionally agreed to use the wording in the chapeau to

replace the words ”modes of communication of their choice” in paragraph (c).

78. There was no agreement, however, on whether the paragraph should be introduced
with the words “Providing education ‘programmes” or “Promoting opportunities for
training”.

79. The Committee agreed to retain the paragraph in draft Article 13, pending further

discussion about its appropriate placement.
80. Sub-paragraph (c) currently reads:

(c) [Providing education programmes/Promoting opportunities for training] aimed at
teaching persons with disabilities and, where appropriate, other concerned persons, to
use sign languages, and Braille, and augmentative alternative communication and all

other accessible means, modes and formats of communication of their choice;
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Paragraph (d)

81. The Committee confirmed its decision5, taken at its fourth session, to merge sub-
paragraph (d) with other similar paragraphs elsewhere in the text and move it to draft

Article 4 on general obligations.
Paragraph (e)

82 The Committee decided to consider paragraph (e) in conjunction with Article 17

(education) and Article 19 (accessibility) at a later meeting.
Paragraphs (f) and (g)

83. The Committee generally agreed that paragraph (f) should be retained pending
resolution of the issue of whether information provided by the private sector would be

covered by paragraph (a).

84. There was no agreement on whether the paragraphs should be introduced with the
word “encouraging” as in the Working Group text, or strengthened by using “urging” or
“requiring”. During the discussion there was some recognition that in discussing this
issue, delegations should bear in mind the need to develop a Convention that attracted a

maximum number of States Parties.

85. Some delegations proposed merging paragraphs (f) and (g), and others proposed

mentioning the internet either in both paragraphs, as well as in the chapeau, or as the

subject of a separate paragraph.
86. Paragraphs (f) and (g) currently read:

(/) [Encouraging/Urging/Requiring] private entities that provide services to the
general public to provide information and services in accessible and usable formats for

persons with disabilities.
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(g) [Encouraging/Urging/Requiring] the mass media to make their services accessible

to persons with disabilities.
Paragraph (h)

87. There was no general agreement on whether it was desirable to retain the ideas in
paragraph (h) of the compilation text, but it was decided that it should be maintained

until it had been considered more fully at a future meeting.

88. Paragraph (h), on which further discussions are required, reads:
(h) [Developing/recognising/promoting] a national sign language.

Paragraphs (i), (j) and (k)

89 There was generally agreement in the Committee that the ideas in paragraphs (i), (j)
and (k) of the facilitator’s text should not be included in draft Article 13, but should be

considered during the discussion on draft Article 19 (accessibility) at a later meeting.

Draft Article 14

90 There was broad support to split the substance of the Working Group text for this
article into two separate articles. Paragraph (1) of the Working Group text, addressing
privacy matters, would remain in draft Article 14. Paragraph (2) of the Working Group
text, addressing matters related to home and the family, would become a new Article

14bis.

91 The Committee noted that in a number of places paragraph (1) of the Working

Group text deviated from similar provisions from the Covenant on Civil and Political

5 A/59/360, Annex IV, paragraph 9.
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Rights. It also noted that there is some duplication between draft Article 14, and draft

Articles 21(j) and 21(l), which also cover issues related to privacy of medical records.

92 Following extensive discussion the Committee generally agreed to use the language
of Article 17 of the Covenant (which also appears in Article 16 of the Convention on the

Rights of the Child), as a basis for the text, with a few small amendments.

93 The first amendment would take into account the particular circumstances of people
with disabilities by adding the phrase, “regardless of place of residence or living
arrangements”. Although some delegations noted that the phrase was unnecessarily

lengthy, there was general agreement to the amendment.

94 The second amendment was to update the term correspondence, and to take into
consideration more recent communication technologies. There was general agreement to
use the phrase “correspondence or other types of communications”, based on the phrase

used in the Convention on Rights of Migrant Workers.

95 Following the discussion, draft Article 14 currently reads:

No person with disabilities, regardless of place of residence or living arrangements, shall
be subjected to arbitrary or unlawful interference with his or her privacy, family, home or
correspondence or other types of communications, nor to unlawful attacks on his or her
honour and reputation. All persons with a disability have the right to protection of the

law against such interference or attacks.

Draft Article 14 bis

96. The Committee noted that the intention of the Working Group text was not to

promote changes to States Parties’ policies relating to home and family matters for the
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general population, including policies on issues such as family size, marriage, and
reproduction. There was general agreement in the Committee that the intention of this
draft article is that on such issues, people with disabilities are treated on an equal basis to

others.

97. There was general agreement in the Committee that paragraphs (a), (b), and (c) of
the Working Group text would become paragraphs (1)(a), (b) and (c) of draft Article

14bis, and paragraphs (d), (e) and (f) would become paragraphs (2), (3), and (4).

98. A general proposal was made to delete paragraph (a) and to consolidate the
concepts in paragraphs (b) and (c). Several delegations supported the proposal, which
can be found on the Ad Hoc Committee’s website

(www.un.org/esa/socdev/enable/rights/).
Paragraph 1 chapeau

99. There was general agreement that the chapeau of Article 14(2) of the Working
Group text would become the chapeau of paragraph (1) of draft Article 14bis. There was
also agreement to insert the text “on an equal basis with others”, so that the chapeau

currently reads:

1. States Parties to this Convention shall take effective and appropriate measures to
eliminate discrimination against persons with disabilities in all matters relating to
marriage and family relations, and in particular shall ensure that on an equal basis

with others:
Paragraph (1)(a)

100. Some delegations noted that the language of paragraph (1)(a) may be too explicit

for general agreement.
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101. The Committee noted that a fundamental issue for this paragraph is the reality that
most countries have historically treated people with disabilities differently from the
general population in relation to family and marriage matters. There was no
disagreement on the underlying approach of the paragraph, which is to ensure that no
State Party treats people with disabilities differently in this way. It was also understood
that the paragraph should in no way pronounce on or attempt to influence the general

rules that apply to the general population in different countries and cultures.

102. To reflect this latter idea some delegations supported the addition of text “in
accordance with national law”, or “in accordance with the laws customs and traditions in
each country”. It was noted by the Committee that these additions could make the text
subject to laws or traditions that contradict the fundamental obligation in this draft
Article, which is to treat people with disabilities no differently than other persons in
society.

103. Some delegations supported deletion of the paragraph on the grounds that too many
details in the Article could interfere with existing rights or impose non-agreed upon
rights. However, other delegations thought it was necessary to maintain a paragraph
covering this issue, as it is an area where people with disabilities are particularly

vulnerable to discriminatory treatment.
104. Other proposals included:
— To delete “sexuality” and add the text “through a legal or legitimate marriage”.

— To replace the text with: “that sexuality of people with disabilities should be

respected on an equal basis with others.”

105. The Committee noted a drafting issue in Spanish that parenthood should refer to

men and women.
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106. Following the discussion paragraph (1)(a) currently reads:

(a) That persons with disabilities are not denied the equal opportunity [to experience
their sexuality,] have sexual and other intimate relationships [through a legal
marriage], and experience parenthood [in accordance with the national laws customs

and traditions in each country].

Paragraph (1)(b)

107. There was general agreement in the Committee to draw on Article 23(2) and 23(3)

of the Covenant on Civil and Political Rights as a basis for this text.

108. A proposal to add language “and that husband and wife should be equal partners”

received some support.

109. The committee noted that the text could be interpreted to not include marriage
between people with disabilities and people without disabilities. This issue was referred
to the facilitator (Anthony Miyeni, South Africa) to find language that fixed this
ambiguity, possibly through the use of the phrase “persons with disabilities” rather than

the phrase “men and women”.
110. Following the discussion, the text of paragraph (1)(b) currently reads:

The right of all [men and women] [persons] with disabilities who are of marriageable
age to marry and to found a family on the basis of free and full consent of the intending

spouses, shall be recognised, [and that husband and wife should be equal partners]
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Paragraph (1)(c)
111 There was general agreement in the Committee to the first part of paragraph (c).

112. It was noted that the phrase “reproductive and family planning education”, in the
second part of the sub paragraph goes further than Article 16(1)(e) of the Convention on
the Elimination of Discrimination against Women, from which it was derived. It was
also generally agreed that the article was not intended in anyway to alter or prejudice the
general policies of governments regarding family planning or related matters to the
extent that these are permitted by national legislation of general application. There was
general support to add the phrase “to the extent that these are permitted by national
legislation of general application”, which would ensure this approach was understood.
Some delegations, however, preferred the deletion of the paragraph after the words “on

an equal basis with other persons”.

113. It was noted by the Committee that there was a high level of support for the idea
that forced sterilisation, forced abortion or forced removal of organs should be clearly
prohibited in some part of the Convention. There was not, however, common agreement
on where the issue should be dealt with. (See also the discussion under draft Article 12
bis.) A proposal to add the phrase “and the equal opportunity to retain their fertility”
paragraph (c) received some support, although some delegations noted that the concept

was implicit in the text.
114. Following the discussion, the text of paragraph (c) reads as follows:

The rights of persons with disabilities to decide freely and responsibly on the number
and spacing of their children on an equal basis with other persons [and to have access
to information, reproductive and family planning education, and to the means

necessary to enable them to exercise these rights and the equal opportunity to retain
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their fertility to the extent that these are permitted by national legislation of general

application].
Paragraph 2

115. There was general support in the Committee for the addition of the phrase “and in

all cases the interests of the child shall be paramount”.

116. Issues with the term “adoption” were discussed by the committee. It was noted that
the language “where these concepts exist in national legislation” was borrowed from
Article 16(1)(f) of the Convention on the Elimination of Discrimination against Women
for the purpose of addressing these issues. Delegations that had an issue were requested

to meet with the facilitator to see whether the existing language can meet their concerns.

117. The Committee noted that the term “rights and responsibilities” contained in Article
16(1)(f) had been omitted from the paragraph in the working group draft. There was
support for retaining this term to create balance, however there was also some opposition.

The delegations concerned were asked to discuss the issue with the facilitator.

118. It was noted by the Committee that the second part of paragraph 2 of the Working
Group text may imply that the assistance referred to is only intended for situations
referred to in the first part of the paragraph. The Committee noted that deletion of the
introductory phrase of the last sentence (“for the purpose of guaranteeing these rights”)
addresses that issue. A separate issue related to this phrase is raised in footnote 49 of the
working group text. It raises the question of whether States Parties can guarantee the

resources required. The Committee agreed to retain this footnote.
119. Following the discussion, the text of paragraph 2 currently reads:

States Parties to this Convention shall ensure that [the rights and responsibilities of]

[there is no discrimination against] persons with disabilities in regard to guardianship,
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wardship, trusteeship and adoption of children, or similar institutions where these
concepts exist in national legislation and in all cases the interests of the child shall be
paramount. States Parties shall render appropriate assistance to disabled persons in the

performance of their child rearing responsibilities.’
Paragraph 3

120 There was general agreement in the Committee that no child should be separated
from its parents on the basis of disability of either the child or one or both of the parents.
The Committee agreed that any separation must be in the best interests of the child and

the test for this should be on the same basis as for people without disabilities.

121 There was general agreement to delete the words “either directly or indirectly”.
There was also no opposition to a proposal to broaden the concept of judicial review to
allow for other review procedures established by law. Following the discussion, the text

of paragraph 3 currently reads:

States Parties shall ensure that a child shall not be separated from his or her parents
against their will, except when competent authorities determine, in accordance with
applicable law and procedures and subject to judicial review or other forms of
administrative review as established by law, that such separation is necessary for the
best interests of the child. In no case shall a child be separated from parents on the

[basis/existence] of disability of either the child or one or both of the parents.

Paragraph 4

122. The Committee noted a wish to keep articles general and reasonably concise in this

convention. On the other hand, it noted that there are areas where people with

6 The Ad Hoc Committee may wish to consider the wording of the second sentence of this sub-paragraph in the light

of concerns expressed by some delegations that States Parties might find it difficult to guarantee the resources to
"render appropriate assistance".

—75— .
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disabilities have suffered appalling and particular discrimination, despite the general
application of existing human rights treaties. A balance needs to be found, therefore,
between providing the correct degree of detail and not allowing the Convention to

become overly complex and repetitive.

123. There was no agreement on where, if at all, the specific issues dealt with in
Paragraph (f) should be placed in the Convention. A number of delegations supported
dealing with the content of the paragraph in draft Article 5, where similar issues are dealt
with generically. Other delegations, however, emphasised the need to retain the wording

within Article 14 bis.

124. The Committee agreed to considered the best placement of this paragraph at a later

date.

125. There was also no agreement to the content of the paragraph. A number of

reformulations of the paragraph were supported. These included:
— To delete the word sexuality. This proposal was, however, also opposed.

— To qualify the term information so that it should be accessible. This addresses
the fact that awareness is required not only within the general public but also

for people with disabilities themselves. This proposal was not opposed.
126 Following the discussion, the text of paragraph 4 currently reads:

4. States Parties shall take [all] appropriate and effective measures to promote
awareness, and provide education and information to the public in accessible formats,
aimed at changing negative perceptions and social prejudices [towards sexuality
marriage and parenthood] [in all matters of marriage and family relations] for

persons with disabilities.
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Draft Article 15

127. The Committee began a discussion of draft Article 15, but did not have time to
complete the discussion in the time available. The Committee will return to the draft

Article at its next session.



5 5 EHEFERHRAIRASR NGO O—DRICLHEE
(BHREE T+ —5 LB L UMBHRALARS 5 HERR)

URL : http://www.dinf.ne,jp/doc/japanese/rights/adhoc5/cocus.html
URL : http://www.jfd.or,jp/int/unconv/idc—art13-infonote.html




BORER JEROANIBITAANEL TOFED K

1) #RENL, BEEOHDAD, VIIRDGFITIZE NV TH, IEREOATTALL TROLNIEF %

BTHTLEEMHRT D,

2) MERENL. EEOHDAD MDELOFELEHBELL T, HOWIHFITBWTIENEEN %2

b, hoTnEITHEL, EZTHEREZREOZLERD D,

3) HERIENL,

a) BEOHBLAN, IEHEENZITETI-OICSLERFTELZFIATIENZFE I L25
L, D DZFDIHRKEN, BEOHDANDERE+HSITHTL., ZDHEDIEHIFE R
HEFIZHEROIZENEL, ZTOFEORBERIFAFHEL, FIFOX I NELS, FloR Y2
FENEZT RN LR RET S,

b) BEEREXEOIELETH—FH T, ZOFALRETHEEZHIEL, 2o, W2
FlrxrERTD,



BIOLEE . FEOBHKUVRE

1. SERENE, KOZLEARET 5,
a) BEEOHIAMN, BEXLEBLTHENEZZTLILRL FEDBRR VTR EIZOVTOE
FleESTT5HzL,
b) FEEMDHD AN, D HBEZBEICIBENIIEDNDITLNRNIL, TTVDVRDE
R OFELIEICHE, RUCTHEELEBICTORAIENRNIL,
2. FEREIR. BERNEVCERETROON TS, BREZHBESNEAVCHIHL T—RICERS
NBHERID, EEDHD A LBITHEE N EZ IR 59 R COREEZHET 570 D%
B EEERLD, BT, EEOHD AN E MEHESNEEITL, ROZEERET S,

a) EEOHIAN, LELY—ECARUIEERBZOF A, X NCXERY N —I0FAE2E
B, NEBIZ» O NRIBEOEREZEEL THRbhbZe,
b) BEEDHEAN, BHEECREOHLPLEFICIEBWT, FRFHE, 2Ia=r—a  F
FERUMRICELT, RENERELZITONDTL,
c) BEEOHAIAN, ERERURBEINIZAVER—RICHATHILRTELTXTOT BT
LR O —EREREEIZFIATEDIOICTDHIL,
d) BEOHDAN, BHEZHEINLEIZ, TOENEF RO B BEZRHEINZEHBIZOW
T, FIAFREREEER O S RBICLDEHE IRt s L,
(i) FIFE LB TEBR IIMEINGE . EYSRBRMNICREICEHEZ
N AR E Y5 Y (Nl
(ii) VWHRHEBOHEIZOWTHEDRIESEERL ., RERHREE, BHO
HEPBETHOG A IS NDT- D DFFAFHEZ R RAZ L,
(i) FOIIRFAFHEZIZBNWTC, 77V T4 — 2R T D= DI HE ik
B R 2D —E 2RI TEBEINCTHIL, 2
3. MKEL, BELERICERHZAEBEINIGEE2EY, BIEICHEBZHEINZEEDOHS
AN VDB AG, BHEEZ T oHERIZE T AR RET S,

' B BBAEDELRAERONERTET S, L1L, [ BN DL EVHEELMX T b BOBS
PHBLEIZHOVTIE, BENEHOHEL TS LT 3EEN—>LL TR AShATHMERHLD T, KT
H3,

2 QI I, BAZHBINEBEDHD ADHEFILREL TS, EEBSER T, FHESOERL, MBD
B BRI, oM EIN AR L —HIZL TS, Fx id, FHEEOEALAEHRVES
T BHERIDTE F I BEL T, BEEEDIMEE, 7/t YT 1 — R USEME LB, BT, VW)
SUVTh, ICCPR B94ITHEV, FIEHEIC I EEALETHBELE,

 roEETIE BMEICETAICCPROXEREALTRY, 1Eb TEIESN W AEEXEALL-EEOH
BEEATHD,



BLUKER BRUIRER, FENEORELIIRMEE ST IR, HLIIFIF S0
HH

1. HREN. BEDHD AN, ERUIIEER., EABHRELIIRME2ESITERE. &
LIHEN ST B LEBHIET 5720, T _RTOMEHSIEE TR E, Bl L. S5 L7
DD ER LD,

2. BT, BEREIL. BEEOHBEABTHREIICLESLZD B MARBERLIC, B0 LR
PHEREZZIIDILEEIEL, YHERPOEEDHD NS RH#ET S, -, EE FUIRLD
EOMEBELBIEL. KELUIEMTII0% BHLT2REIBN AT H R
Bhb, BEDHD NRETS, ©

B RxI RS EROFIIFERTILEXE TS, BHRHNMARREVEEEZEEZICL>T LATZED
DT REDIEBRICITE T 2, B R UHEICH THRLARBEL RSN TE, EBRZESFHICBITIERIC
i1 EROBMELTENZED TRY, ZHTALMICEEICEDERETHD, BHEDAREEELEY., &
W BRI U ARIBE R BIRLTIZ0 4522 BRELIZHEED . MBI L £OIC BV TR R
NTRY, Far 7 ——bREBRERL TS, EEF IR L TUTEN TOBELOFEEHEIN AT, BELL
RRWEEBZONABEANDENZRTEIE, BIOEEEICEEELL COTAT o TA4T4—2— T @EEDE
REEEBRIEFBHLLTVWAED, TIN5,

ICCPR I, RIERL CITOhNAEZME OB ZHERDEAZERBO—HIL LTV, BEEIZE-TIE. ER
LEREEEZTOMICIDAFION AL, ERIZREL, ABELTOEREERILDTHD,

oL, RRICE-oTITRBION AZRBD A LI DFE 1R UIE 125 DEEICRAN THD, HHIFKN AL
T HRELBE SITARERIL. TNBHNEROIILRLHEERHETIRY., ZITANLNS,

EUIZE 12560 XEIZOVWTUTOREXL TS,

iz, SEOER. BEOHDADB+ARHRAICESEEBICRIE T HILREREND, HOWDHFEDEFH)
XITEZIZBEET DN ADDL, BEDHDANERET D,

TOXEIZ. I TRDVELZITANLND, LML, EUIZZOREZERVIETHINE R <=3 >DIEE 25T T
BELTVS, 7, EVIIBEEEOERRERDNOTFMICE IE, BERERBAZEATAIZLZREL T
5o WIT, EUIT. BEZEAAZE LB ZOMD NP TAIZLB-T-EEEEITA) /=012, BEEIIXNTS
BN AR EITT RS TEL TV, FLTE3IZ, EU X2 TOREIBNAN AIZOWT, [BEOFIZE) &0
HIBEHEL R EDENRER R LR THIELERD TS,

HaIEBRERBADOEAICL > TEITABREICOWTEIRICETIHEBEO T TREIL, SEHDRIED
WHETS LT REZFIT, e REROMEREZENT AR, RFCERIVLIBMOFNEERIND, £
TOEEZICHL, MEOEE)OPRMNAREZERETIEIZOFHNDBMEERTL/DITIXIORIC
DVWTRADSE X EE/2TIER6R0,

BHIESREL TOMHBIN ADES{LERADZ LT, RARBEEL2RTD, MBI LU TRERRH DI HENST,
HBANDEZFR (FVNIEZFICEET S) M ADEITHIE L{LENDDiT T, EFNMN ANIZIESRED
MAITFE TR OO0V FITEZGREREL, EBRL2->TLED, BIALLEMEZLOL, BUZKH
THEHEHIRT DL eoTe, RA~DOREFHH IIABHREORFNIOVWTELTHBELN, BSEH
~DOERLEZRFRICRIERL TOEZNN AZEYLTHILETERY, EFRANACEETIRERLED.
B2 e fEfREZIT AN EE ., HFBEADBREL 2T IT b0,

EU A3t EL T - B 3RITEG TIRIFEE R THY, [REBOFIE I LV SBOEEMIIE, o ADOF
BOI=DIZHD NTHLTEZNN ABETENTZE | NAEZZT T ADREOFIEITZLEH12DDIZE57: 2



EANDMREL BB A L TODRT, ZOLRMEERIIANERE 2B ORESIN TS,

Za—U—FUFOEERIIERM R OEKER, EAERREBELITRMEE DT IBBROE LIRS OIS,
RNLEFICBETIBI2RIIAN, [N AICHT DB B2 O+ SR BICE KRR LVOF 2 RHLED
FTENEEERTHLOTHD, =2—V—FUNE, BRICET DR ILMEIRIMT AZHIFRUEALLT, #
RV 2R BBIALRBD NN VI T EE ET T,

Bxii=ma—T—FURFOXEO—H%, (FEEMSERORERLLTRITANS,
AN BB EE» O+ HRFHICESRE

*  FERET, KR EUIRM EOBBERELBEL, WELUIBMTIIL2BMNLTE, BEFH2E T
E A UIRFAERUINAD, +0RBRICEKEEOHDAD B HLREICLVETENSGLE
RETD DIV BERIEBELED,

¥ ZOIRHEBITIE. BMEOHD AR VEDOFRIIK T 5, @02 oF A TTa i S RORESE TN B,

*  FEREL. EEZERICLEEEDOSHD AOMBIMERINAILEE THHLVIRAIZZITANS,

ZHITHKHET, =a—U—J0 NIZE BB IE B FATAR (500 HIHI N A L3 SRR IR O/ 512
DVTERLTWAERDND) IZBIELTOVRWES . JVEWEELER TA2LTILETAXEREERLT
W5, [FE B RIEBRIZTELAISN KRB TOR JFIRSH, REROBEBNEESBL T, &/NR
KM DIRITIUTARBR, JBIZ, VWD IE B FEERR S, AR EDREEB-SRTIIRLRN,

ZOXEIL EU DBEREIEABEERODHOTIIAR, L8R5, ZHUTEIZAINERIT AL VI BT,
ERDELVEEZBURIEREZIT AN TORVE AT, ZRE0LEVERES BT IV ELTLAE T
BTHD, Lol B2 iTBHHN AR ZDOIIRERICL->THOEN, BEEAREX ALV 0TI
UWDERREL TS, 2825, ZOIOREEIT, BANEELECRELXBETABEDH L ICEST 70
—FLHWEST, BEFICBMHERELZL-HTILTHS,

RHIZERSIIRMIC, BEEOENZHIBTINE R, ERF 245 TRRLNTWBEAICHER TSR A
NHZEREBLRITNIERLRY, ZORMICI > TGERT N EH LR EDOBREIL. FHONIETFE MR-
D, BWFRMICHEEE ORIRICR TINEBEASNIIL TS, ER TERVTHSD, Bx 1RO
TR OV TR FEHEMELZL > TRITANDZENTEBN, VR DEZ 2 LTI LAREZE|IZLTLED
XEIZDWTIE, FFANBILIZTER,



BI2HRER . BARVESMHSOBEHR

1. #REIL, EEDOHDAN, FEONIFEF BT, HHDBED RN K OVEHFO R
LI ELELSNTVDILEFRRE T2, BOROEMT. HE, RR, VWi, 5E%
BAHZE BN GE. HEHOE LT R OEHE LI ERS, KBELILE
BARER, RURBRVE LI R R ENERE &I R E S L BRSNS, Z
nx ., #ERE,

(a) KEOHAM G IZBWT, HDDFED RN R WERNOEEDHD NER#ETDIZHD,
TARTOBEL SR B ATE R, 2 b #E ExotholBres,

(b) HLWLRED RS R VEFRIORHESND, FELDFELMER TR T D,

(0) FEEDHD NI 5, BER EXUIRM EOBRERELBIEL, WEL UIEMTHILE
BEIET DR B, R UK AU IRBIFI M RN A 2 25T, 20X 2P B, K OSRHIEY
I ARILIRH AR INAE P DIEE DHD N RET D,

(d) EEDHD AN AL B HDHEIZBOTRIRT ORI O L2 HHEEL ., B REF
WELITPHREEEIL T,

(e) EEDHDIN, TEDRERVCEEDHDANELILITFEETIAVEIIHL, BARVEREZL
DIHITEGEEL , FBHEL . MEL, WNREZRDDMICETOER, XBERCHF LR
ERCD

) BHRVERORELZSILTHD  BEDOHDABERFEL, HLIIV—ERE2XIT5H. B
RRFOBRKROTr FL05, BEDHD N2 E ML IBEBEIC L > THRIICEES
NDZEEARIET S,

(9) BEDOHEAMMALHOFED RN R VERDOBIEE THHEE ., MOER. MEOHDA
D HEH R R EE T NS BEREZRETDIDDT X TOBE A REEL LD,
OLEE R UEEAICEW T, BICYFEOBEAMNZBRELEBIEEIND,

(h) BHRVEROEEOHR. @, Fit, AE. MBRUO7r0—T 7L, R#EY—E20O
Rt ECHEISCTENERBE S 2L 2RET D,



#1345 B REKVCERDOBEH

1. FEEIRRDOZEZRET D202 TOREYeFEEZHELD:

a.

b.

LTOAN, DA% LR%ICRE, BE EROBHBEZER TS,

EEXIT RE, BE EROBBRZTETIR. BOIBIRT 255, £iLh
W, alamr—val Bk, FiE BREAVDRIENTED, o A2 LRIFIZ
AR, ZITEY, 570z, Fif, meyaia=r—a B, ¥y
Fiav (FE), AR TEMELS VW IE, IEAXF. AF, REDERABHITDL

B, TNHIZRESNAZETEL, HDWAMHEI, RBHRaa=—13
VHEERWAILNTED,

2. FEHEIIROI-DDBZFELD:

a.

3. MERIEIT, B

N

BEEE A, AR, ZIWM, &1F, T7EAL, DA & LR&ICa32=
—2arPITRBINCT B0, Frx BREBRCEHRBERITICT) 25
Bxpala=f—al BB HEEZ T AN, RET D,

JrBhE (assistants), #9471 A (intermediaries) . BaRE (Fil 2 1L FFHERE iz
Aa=f—aVBIRERE), /— T —h— BHE . TOMAERM KR ORE
oo —ial BT AAREICH U THHERZ TV, BEEFNaIa=sr
—avEITOTOICLBERIERT 7 AR ORESH/ONDIIICTD,
EHAFeE2 & EOERTARISRML, 2 TOAIEDOSHHELREL, Zhb
DA% BFIR, it e ROHELELaIa=—al TEAILERIEST
o

FEEHEOBRBOBBZRETD, ZOHEFICIX, KAEEENS:

B BHOILZREELEZLDEIDERRTDAM,
BEEOHRRICETIERCESEZEVAN, FOHH,

R L ER (well-being) D7 DITHBERIEE, BOOBA, BER. BRI
SWTRIRTZEH,

E2RBBRICAERNHL, RETIHZMETIEH25% T2V E A,

MEEAN £ R AR R 2 X HRC

http://www.ifd.or.ip/int/unconv/idc—art 13-infonote.html




FBUARER . T4 —  REROFREOEE

1. AFRHOFHEREL, BEOHIADT TN — REE, Kk, HOWAEHEDEER VE
FRACE, W BN RFEIZOWTIRE T DRIRERET D20, R HEL LS,
WRDEEDHD AL BEINE LILEBIEIL T TAN — 2R ESNDI LT D
IIRBEICH L TEICE o TR ESNBHEREZE T2,

2. AREKIOFAET, BANZRBEKICED TR TOFHEICBITS, BEOHBAKTDE
NEWBES D72 hRHDOBEN 2B E LD, FHT, ROZLERET S,

(@) HEEDHDAD, EDERIV YV TAERRL, HZOMOBRELRBRERFL, 108
BT LERRTHFERBR LR EINRNTL,

(b) IEIHZ T HIENTEDEMDEEDHDTXTOB LN, [FROEBBE LD H BEARD
DFEEREBICESWTUBIEL , RELZFEHEF,

() BEEDHLANEFERENZHREFL . SR ETEDOHEFZ1THE T 5HR], WIZZ D
FERIZAREE T 272012, SERIN AR TR Ol O EmEEIET52L,

(d) BEOHDIAPEFER OFKEFHEICETHHFERICT I/ ERATEDZLE, T ZEDENE
ICLBRFER,

(e) FLHLO%RA., R, BMR OB FHM, BHLIITNOIZETHHIENERNIERIZF
ETHHEAIITOHEICEETIEEDSH D ADHEF], ZNDOMEFZREST B2,
FHEIX. BEOLIEBFELOEFBIZOVWTOEREEZFITTAICYD, B4
XEEREET D,

() BERZEAIZ, FEOLBZOEILFBESNZRNTL,



#1554 HE RSB AEREESM

1.

HHEIL. BEOHDAOBEID B B R OIS I BT 2ETFEOER, RUOEFTZER
+HEBEPERRTS, HOEIL BEEOHDAN, EOINT, EZTHITHEL AR T
PRETHEE BT ROTLERIET D,
FEHEL. BEOHDABHIEHEDO—BLLTAERL, BRIIBMTEELIITTHIZHD
BhREINOE LB E LD, FHNEIIROZLETER T D/ ODRHELZLD.,
(a) BEEDH DA, MR LR EFREOL L TERE T LEHI S22
ZE,
(b) AEEELEE L., —XTROZOOHIROY —E AR OMER D, BEDHDAIZ
HIPEIFATE, BEOHDAD=—XIIHIELTVDTL,

. FERET EEOHDAN, MDEEFERERICI T, gt TAEL, gttt

BMTBHIEEFEL, WREEDOH D ABHIBHSOINL, BHLIIRRE SN DT L&
LTI ER, AR XEEE L —E AR TR T DD DO Lo EBE LD, FRIZ,
KEREIZROZEZREET D,

BEDOHHAN, XEV—E A2 EOHIROY —E X THERICT 7 ERATEDZ

&

BEOHDADBEE, AR OERHERDLHFIET, XENREEShDZL,

REESNDIIEN, BEID B BHOHEN KR OISR CATE 2RI BT 2 &IRT5

BHEICEILTWAZE,

BEDHHAN, LELTHER, BB NNCTE 7T —a 2FATERIL,
FERENT, MEORME. frABLIIMEEE, X CICBHFOMBER, SffTe—r K420
fhOERBIZIDMBEIEROFERFAEE L, BEDOHIADRERER ORENZH
SO ~DOEIRHERIHRIE T D720, TR TOEYONENRIEEE LD,



International Disability Caucus

Draft Proposal

URL: http://www.un.org/esa/socdev/enable/rights/idc05.htm




International Disability Caucus Draft Proposal

Article 8 : The Right to Life, Survival and Development
Draft Proposal

1. States Parties recognize and protect the inherent right to life of all persons with
~ disabilities, and shall take all necessary measures to ensure its
effective enjoyment by girls and boys, women and men in all stages of life.

2. The right to life also includes the right to survive and to develop on equal basis with
others.

3. Disability is not a justification for the termination of life.

4. States Parties shall undertake effective measures to the prohibition of compulsory
abortion at the instance of the State based on the pre-natal diagnosis
of disability.

5. States Parties shall also prohibit all medical, biological and other experiments
reducing the quality of life of persons with disabilities, or seeking to remedy a disability
against an individual’s will.

6. In case of natural and humanitarian disasters, including wars and armed conflicts,
states parties shall secure safety of girls and boys, women and men with disabilities on
equal basis with others, taking into account each individual's needs.



Article 9 : Equal Recognition As A Person Before the Law

Draft Proposal

1) States Parties reaffirm that persons with disabilities have the right to recognition
' everywhere as a person before the law.

2) States Parties shall recogni s e that persons with disabilities have, and are entitled to
exercise and enjoy, legal capacity on an equal basis with others, in all fields.

3) States Parties shall:

a ) ensure that persons with disabilities are entitled to use support to exercise legal
capacity, and that such support is adequate to meet the person’s requirements , does not
undermine the legal capacity or rights of the person , respect s the will and preferences
of the person, and is f ree from conflict of interest and undue influence ;

b ) enact legislation and devise suitable procedures to facilitate access to, while
preventing abuse of, supported decision-making.



Article 10 : Liberty and Security of the Person
Draft Proposal
1. States Parties shall ensure that persons with disabilities:

(a) enjoy the right to liberty and security of the person, without discrimination based on
disability;

(b) are not deprived of their liberty unlawfully or arbitrarily, and that any deprivation of
liberty shall be in conformity with the law, and in no case shall be based on disability.
Notel

2. States Parties shall take effective measures to eliminate all barriers to the exercise and
enjoyment by persons with disabilities of rights under national and international law
generally applicable to persons deprived of their liberty, and in particular, shall ensure
that, if persons with disabilities are deprived of their liberty, they are:

(a) treated with humanity and respect for the inherent dignity of the human person,
including access to necessary services and assistive devices, and access to their support
networks;

(b) entitled to receive reasonable accommodation in process, communications,
languages and facilities at all stages of arrest and detention;

(c) ensured access to all programs and services generally available to persons under
arrest or detention;

(d) provided with adequate information in accessible formats and languages as to their
legal rights and the reasons for the deprivation of liberty at the time this occurs;

(i) in the case of a criminal arrest or detention, brought promptly before a court and
entitled to trial within a reasonable time or release;



(ii) entitled without delay to take proceedings before a court to determine the lawfulness
of any deprivation of liberty, to have a prompt decision and to be released if the
deprivation of liberty is unlawful;

(iii) provided with access to legal assistance, and other services necessary to ensure
accessibility, in such proceedings. Note2

3. States Parties shall ensure that any person with a disability who has been a victim of
unlawful deprivation of liberty, including deprivation of liberty based on disability,
shall have an enforceable right to compensation. Note3

. Notel: We agree with the Working Group text as it stands. We oppose language that
. would weaken subparagraph b by adding the term "solely" or "exclusively" — this would
allow disability to be used as one factor among others to justify deprivation of liberty.

Note2: Paragraph 2 guarantees the rights of people with disabilities who are deprived of
their liberty. The Working Group text combines procedural rights with the right to
humane treatment and dignity while in detention. We have added elimination of barriers,
accessibility and accommodation which are relevant to both procedural rights and
humane treatment. We have also brought the requirement for court control of any
detention into conformity with ICCPR article 9.

Note3: This text uses the ICCPR language for compensation and includes deprivation
of liberty based on disability, which has been prohibited by paragraph 1b.



Article 11 : Freedom from Torture or Cruel, Inhuman or degrading Treatment or
Punishment

Draft Proposal

FREEDOM FROM TORTURE OR CRUEL, INHUMAN, OR DEGRADING
TREATMENT OR PUNISHMENT

1. States Parties shall take all effective legislative, administrative, judicial, educational
or other measures to prevent persons with disabilities from being subjected to torture or
cruel, inhuman or degrading treatment or punishment.

2. In particular, States Parties shall prohibit, and protect persons with disabilities from,
medical or scientific experimentation without the free and informed consent of the
person concerned, and shall protect persons with disabilities from forced interventions
or forced institutionalisation aimed at correcting, improving, or alleviating any actual or
perceived impairment. Note

Note: We support retention of article 11 as in the Working Group text. Forced
interventions have long been recognized by people with disabilities ourselves as a
serious violation of our mental and bodily integrity, comparable to rape and other forms
of torture. The definition in the Convention Against Torture includes discrimination as a
purpose of torture, which is clearly relevant in the disability context. Measures intended
to obliterate the personality or to diminish the physical or mental capacities of the
victim are also regarded as torture, in the Inter-American Convention to Prevent and
Punish Torture and by leading commentators. Many forced interventions used against
people with disabilities would fall into this category, since they are intended to diminish
capacities of the individual which are seen as undesirable, or compel people with
disabilities to give up their identity as disabled people and mimic non-disabled reality.

The ICCPR treats medical and scientific abuse as an instance of torture, in the context
of experimentation without consent. For people with disabilities, both experimentation
and forced interventions by medical personnel and others violate our rights and assault
our dignity as human beings.

We oppose amendments to articles 11 or 12 that would under some circumstances
permit forced interventions. Alternative formulations of the obligation to protect against
forced interventions would be acceptable, as long as they maintain the norm without
exceptions.

The EU has proposed the following language for article 12:



In particular, States Parties shall protect persons with disabilities from all forms of
medical or related interventions, carried out without the free and informed consent of

the person concerned.

This text is acceptable if it stops here. However, the EU goes on to propose three
paragraphs of exceptions that swallow the rule. First the EU proposes surrogate
decision-making based on an evaluation of the person’s decision-making capacity.
Second, the EU asserts a prerogative to perform forced interventions on people with
disabilities to “prevent imminent danger” to the person or to others. Third, the EU
requires a “best interest” standard and unspecified legal safeguards for all forced
interventions.

We have dealt with the harm done by surrogate decision-making in our discussions of
article 9. The concept of capacity as a measurable attribute discriminates among
different kinds of intelligences, favoring the cognitive over the emotional and intuitive.
This must be fundamentally challenged, in order to fulfill the purpose of this
Convention to guarantee equal effective enjoyment of human rights to all people with
disabilities.

The attempted justification of forced interventions as a preventive measure raises
serious alarms. Danger to others does not justify carrying out medical (or related)
interventions on a person. Medical interventions are not a legitimate means of law
enforcement; used this way they violate medical ethics and become torture. Consider
sterilization of prisoners or administration of psychotropic drugs to create confusion and
fear and to diminish the ability to resist authority. Danger to oneself similarly cannot
justify medical interventions without consent; individuals may decide to accept or
refuse risks of various kinds including the risks associated with medical interventions.

The third paragraph of the EU’s exceptions is vague and paternalistic; and demonstrates
the low value of the term “best interests”. What does it mean to say that a medical
intervention carried out on one person for the benefit of others is in that person’s best
interests? By cheapening individual worth and dignity, the amendment is in sharp
contrast with the overall human rights regime.

New Zealand ’s amendment would place a prohibition of torture and cruel, inhuman or
degrading treatment or punishment in article 12 on violence and abuse, and would retain
article 11 with the new title “Free and Informed Consent to Interventions.” New
Zealand has stated that the reason for removing forced interventions from the article on
torture was because torture does not permit any exceptions.

We could accept some of New Zealand’s language as an alternative to the Working
Group text.

FREE AND INFORMED CONSENT TO INTERVENTIONS



* States Parties shall take the necessary measures to ensure that medical or scientific,
experimentation or interventions, including corrective surgery, aimed at correcting,
improving or alleviating any actual or perceived impairment, are undertaken with the
free and informed consent of the person concerned.

* Such measures shall include the provision of appropriate and accessible information
to persons with disabilities and their families.

* States Parties shall accept the principle that forced institutionalisation of persons with
disabilities on the basis of disability is illegal.

In subsequent paragraphs, New Zealand proposes language that would allow
governments to meet lesser standards if they have not abolished “involuntary treatment”
(apparently referring to both forced interventions and forced institutionalization).
“Involuntary treatment” might be used “only in the most exceptional circumstances”
and must be “minimized through the active promotion of alternatives.” Furthermore,
any instance of “involuntary treatment” would have to meet certain requirements.

This language is not as onerous as that of the EU’s amendment, since it does not purport
to carve out exceptions for all time but only as a standard to be met if governments have
not yet adopted the more far-reaching norm. However, we are concerned that forced
interventions will not be meaningfully reduced by such standards since the standards
reflect fear and mistrust of people with disabilities combined with a “best interests”
approach that negates individual will and self-determination.

The Ad Hoc Committee should refuse to incorporate language in the Convention that restricts or
limits the rights of any people with disabilities, or that conflicts with the principles stated in Draft
Atrticle 2. The task of social transformation that the Convention is intended to accomplish will not be
possible if the Convention contains internal contradictions or elements adopted in opposition to
people with disabilities. We can accept a flexible timeline for implementation, but we cannot accept
a text that would be a basis for unequal rather than equal enjoyment of rights.



Article 12 : Freedom from Violence and Abuse

Draft Proposal

1. States Parties recognize that persons with disabilities may be at greater risk, both
within and outside the home, of all forms of violence and abuse. Violence and abuse is
understood to include hate, bias, harassment, victimization, violence, injury, physical or
mental and emotional or sexual abuse, neglect or negligent treatment, maltreatment or
exploitation, including sexual and economic exploitation. States Parties shall, therefore:

(a) Take all appropriate legislative, administrative, social, educational and other
measures to protect persons with disabilities, both within and outside the home, from all
forms violence and abuse.

(b) Secure the equal rights of children to protection from all forms of violence and
abuse.

(c) Prohibit, and protect persons with disabilities from abduction, and any forced
interventions or forced institutionalisation aimed at correcting, improving, or alleviating
any actual or perceived impairment.

(d) Reaffirm that persons with disabilities have the right to make choices about their
own bodies and shall prohibit forced sterilization or abortion.

(e) Provide information, support and education to persons with disabilities, their
families, and persons working with persons with disabilities about how to avoid,
recognize, report, and seek protection from violence and abuse.

(f) Ensure that facilities and programmes, both public and private, where persons with
disabilities live or receive services, are effectively monitored by independent authorities,
which shall include persons with disabilities, to prevent the occurrence of

violence and abuse.

(g) Where persons with disabilities are the victim of any form of violence and abuse,
States Parties shall take all appropriate measures to promote their physical and
psychological recovery and social reintegration which shall at all times respect personal
autonomy and dignity of the persons concerned.

(h) Ensure the identification, reporting, referral, investigation, treatment and follow-up

of instances of violence and abuse, and the provision of protection services and, as
appropriate, judicial involvement.



Article 13 : Freedom of Thought, Expression and Opinion
Draft Proposal
1. States Parties Shall take appropriate actions to ensure that:

(a) all persons with disabilities enjoy the same freedom of expression, thoughts and
opinion as that enjoyed by others;

- (b) persons with disabilities can exercise their right to freedom of expression, thoughts
and opinion through languages, scripts, modes, means and formats of communication of
their choice, including but not limited to sign languages, tactile communication
techniques, captioning, plain and easily understood texts, large print, Braille and
augmentative and alternative communication, in order to seek, receive and impart
information on the basis of equality with others;

~ 2. States Parties shall take actions to:

(a) accept and promote the use of a variety of languages and modes and means of
communication, including information communication technology (ICT), in order to
seek, receive, impart and access information and enable persons with disabilities to
communicate on an equal basis as others;

(b) provide training of assistants, intermediaries, interpreters, such as sign language and
tactile communication interpreters, note takers, readers and augmentative and
alternative communication assistants, to ensure that persons with disabilities have
access to information and the facility to communicate;

(c) officially recognise national sign languages in legislation to guarantee linguistic
rights for all deaf persons, and to ensure communication with their families, immediate
community and the general public;.

3. States Parties shall protect the freedom of thought of persons with disabilities,

- including:

(a) the freedom of choice whether to consider oneself a person with a disability;

(b) the freedom to adopt and hold opinions and beliefs about the experience of
disability;

" (c) the freedom to choose practices of support for well-being, based on personal
thoughts, opinions and beliefs;

(d) the freedom from coercion that interferes with the capacity to freely produce or
sustain thought. .



Article 14 : RESPECT FOR PRIVACY, THE HOME AND THE FAMILY

Draft Proposal

(1) States Parties to this Convention shall take effective measures to protect the privacy
of persons with disabilities, their home, family, communications of all kinds and
medical records and their choice to make decisions on personal matters. No person with
a disability shall be subjected to arbitrary or unlawful interference with their privacy,
and shall have the right to the protection of the law against such interference.

(2) States Parties to this Convention shall take effective and appropriate measures to
eliminate discrimination against persons with disabilities in all matters relating to
personal relationships, and in particular shall ensure:

(a) That persons with disabilities are not denied the equal opportunity to experience
their sexuality, have sexual and other intimate relationships, and experience parenthood;

(b) The right of all men and women with disabilities who are of marriageable age to
marry on the basis of free and full consent of the intending spouses, and to found a
family;

(c) The right of persons with disabilities to retain fertility and effectively exercise their
reproductive rights and to that end shall prohibit practices such as compulsory
sterilization and abortion;

(d) That persons with disabilities have access to reproductive and family planning
information and the means necessary to exercise them;

(e) The rights of persons with disabilities with regard to guardianship, wardship,
trusteeship and adoption of children, or similar institutions where these concepts exist in
national legislation. For the purpose of guaranteeing these rights, States Parties shall
provideappropriate assistance to parents with disabilitiesin the performance of their
child-rearing responsibilities;

(f) That a child shall not be separated from his or her parents on the basis of their
disability
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Article 15 : Living and Being Included in the Community
Draft Proposal

1. States Parties shall reaffirm the rights of persons with disabilities to liberty of
movement, to live in the community, and the freedom to choose his or her residence.
States Parties shall ensure that persons with disabilities have equal opportunity to
determine how, where and with whom they live.

2. States Parties shall take effective and appropriate measures to enable persons with
disabilities to live and to be fully included as members of the community. States Parties
shall take measures to ensure that:

(a) persons with disabilities are not obliged to live in an institution or in a particular
living arrangement;

(b) community services and facilities for the general population, including government
housing, are available on an equal basis to persons with disabilities and are responsive
to their needs.

3. States Parties shall take appropriate measures to ensure the provision of services,
including personal assistance, necessary to support persons with disabilities to live and
participate in the community with choices equal to others, and to prevent isolation or
segregation from the community. In particular States Parties shall ensure that:

= Persons with disabilities have access to information about
community services, including support services.

» Supports are provided in a manner that recognizes the autonomy,
individuality and dignity of persons with disabilities

= The support provided is consistent with the right to liberty of
movement, to live in the community, and the freedom to choose
his or her residence.

= Persons with disabilities have access to needed aids, devices and
adaptations.

4. States Parties shall take all appropriate and effective measures to ensure the equal right of persons
with disabilities to opportunities for economic development and financial independence including to
rent, own or inherit property, to control their own financial affairs, and to have equal access to bank
loans, mortgage and other forms of financial credit.
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